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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Improving  Government  Regulations; 
Final  Report 

agency:  Equal  Employment  Opportunity 
Commission 
action:  Final  Report 
summary:  The  following  document  is 
the  Equal  Employment  Opportunity 
Commission’s  final  report  on  the 
procedures  it  will  follow  to  improve  its 
existing  and  future  regulations.  This 
report  is  issued  pursuant  to  Section  5  of 
Executive  Order  12044,  43  FR  12661 
(March  24. 1978.). 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  D.  Dorsey,  Director,  Office  of 
Policy  Implementation,  2401  E.  Street, 
N.W.,  Washington,  D.C.  20506,  202-634- 
7060. 

SUPPLEMENTARY  INFORMATION:  On  May 

25, 1978,  the  Equal  Employment 
Opportunity  Commission  published  a 
draft  report  in  the  Federal  Register  (43 
FR  22610]  that  outlined  the 
Commission’s  approach  to  Executive 
Order  12044  (Improving  Government 
Regulations).  This  report  was  published 
for  notice  and  comment  for  60  days. 
Comments  were  received  from  three 
organizations  and  will  be  addressed 
specifically  in  the  body  of  this  report. 
Generally  the  comments  raised  three 
areas  of  major  concern:  (1)  That  the 
draft  report  did  not  adequately  define 
the  Commission’s  criteria  for 
determining  significant  regulations;  (2) 
that  the  criteria  for  preparing  regulatory 
analyses  were  also  lacking  in  specificity 
and  because  of  the  nature  of  the 
Commission’s  mission,  the  elimination 
of  discriminatory  employment  practices, 
these  criteria  were  not  necessarily  on 
point;  and  (3)  that  the  draft  report  failed 
to  address  the  Commission’s  role 
regarding  other  Federal  agencies  as  it 
relates  to  Executive  Order  12067.  The 
following  final  report  has  taken 
comments  into  account  by  expanding 
the  discussion  concerning  these  criteria 
and  by  indicating  how  Executive  Order 
12067  will  relate  to  Executive  Order 
12044. 

Executive  Order  12067,  “Providing  for 
Coordination  of  Federal  Equal 
Employment  Opportunity  ftograms’’, 
reorganized  the  Federal  government’s 
activities  in  the  area  of  employment 
discrimination  and  established  the 
EEOC  as  the  “lead  agency”  in  setting 
and  coordinating  government-wide 
policies  in  this  area.  The  Commission 
has  created  an  Office  of  Interagency 
Coordination  (OIC)  to  carry  out  these 
responsibilities.  Procedures  for 
implementing  Executive  Order  12067 


have  been  developed.  They  were 
published  in  the  Federal  Register  on 
September  28, 1979  for  notice  and 
comment. 

One  commentator  recommended  “.  .  . 
that  the  Office  of  Policy  Implementation 
be  authorized  to  receive  suggestions 
from  the  private  sector  on  regulations  or 
amendments  which  members  of  the 
public  may  feel  are  appropriate  for 
consideration  or  review.”  The 
Commission  currently  has  a  procedure 
for  receiving  such  comments,  and  the 
Commission  refers  persons  who  are 
interested  in  making  such  suggestions  to 
its  Procedural  Rules  and  Regulations 
§  1601.35,  42  FR  55394  (Oct.  14, 1977). 

The  following  final  report  outlines  and 
highlights  the  Commission’s  plan  for 
improving  its  existing  and  future 
regulations. 

Report  on  Executive  Order  12044 

I.  Process  for  Developing  Regulations: 

A.  Commission  Structure:  Two 
recently  created  Commission  Offices  are 
central  to  improving  the  regulatory 
process.  These  two  offices  are  Office  of 
Policy  Implementation  (OPI)  and  Office 
of  Inter-agency  Coordination  (OIC). 
Office  of  Policy  Implementation  (OPI)  is 
responsible  for  developing  Title  VII 
policy  recommendations  for 
Commission  approval.  Office  of  Inter¬ 
agency  Coordination  (OIC)  is  reponsible 
for  developing  for  the  Commission 
uniform  standards,  guidelines  and 
policies  concerning  equal  employment 
opportunity  for  all  Federal  departments 
and  agencies. 

Each  of  these  offices  have  staff 
committees  that  were  established  by  the 
Commission  to  insure  the 
Commissioners'  early  involvement  in  the 
development  of  policy.  One  committee  is 
the  Staff  Committee  on  Equal 
Employment  Opportunity  Commission 
Policy  (SCEP)  and  the  other  is  the  Staff 
Committee  on  Inter-agency  Policy 
(SCIP).  The  Office  of  Policy 
Implementation  is  represented  on  the 
Staff  Committee  on  Equal  Employment 
Opportunity  Commission  Policy  (SCEP) 
and  the  Office  of  Inter-agency 
Coordination  is  represented  on  the  Staff 
Committee  on  Inter-agency  Policy 
(SCIP).  Both  Committees  are  chaired  by 
a  Commissioner  on  a  rotating  basis  and 
are  composed  of  the  Special  Assistants 
to  the  Commissioners,  and  other 
headquarter  office's  staff  as  appropriate. 
These  committees  receive  assistance 
from  the  Office  of  the  General  Counsel 
(OGC).  Both  committees  meet  on  a 
weekly  basis  and  discuss  various  policy 
options  so  that  recommendations  can  be 
made  to  the  Commission. 

B.  Initiation  of  the  Rulemaking 
Process:  Any  Commissioner,  Oftice  or 


division  within  the  Commission,  or 
either  staff  committee  may  initiate  the 
process  for  developing  or  revising 
regulations.  An  office  which  wishes  to 
develop  or  revise  regulations  shall  Hrst 
determine  whether  the  regulations  are 
“significant”.  In  determining  whether 
regulations  are  significant  the  following 
criteria  will  be  applied: 

1.  The  type  and  number  of  individuals, 
businesses,  organizations,  employers,  labor 
unions,  or  State  and  local  governments 
affected; 

2.  The  compliance  and  reporting 
requirements  likely  to  be  involved; 

3.  The  impact  on  the  identification  and 
elimination  of  discrimination  in  employment; 

4.  The  relationship  of  the  proposed 
regulations  to  those  of  other  programs  and 
agencies, 

'  Examples  of  regulations  which  the 
Commission  considers  to  be  significant 
are  its  interpretative  guidelines  (29  CFR 
1604-1607)  and  its  recordkeeping 
regulations  (29  CFR  1602).  The  term 
“significant  regulations”,  among  other 
things,  shall  not  include  minor 
amendments  to  regulations  which  are 
made  for  clarification  or  to  correct  an 
omission  or  error. 

If  the  regulations  are  signiHcant,  the 
office  shall  prepare  a  preliminary 
memorandum  including  the  following 
items: 

(1)  A  discussion  of  the  need  for  and 
purposes  of  the  regulation; 

(2)  A  discussion  of  why  the  regulation  is 
considered  to  be  a  "signihcant”  regulation; 

(3)  A  discussion  of  ^e  issues  to  be 
considered  in  developing  the  proposed 
regulation; 

(4)  A  discussion  of  the  alternative 
approaches  to  be  explored; 

(5)  A  tentative  plan  for  obtaining  public 
comment; 

(6)  Target  dates  for  completion  of  steps  in 
the  development  of  the  regulation;  and 

(7)  A  preliminary  assessment  of  the 
economic  impact  of  the  regulation  and  a 
statement  as  to  whether  it  is  anticipated  that 
a  regulatory  analysis  will  be  required. 

These  memoranda  will  be  submitted  to 
the  appropriate  policy  office  either  the 
Office  of  Policy  Implementation  (OPI)  or 
the  Office  of  Inter-agency  Coordination 
(OIC),  for  review  and  comment.  They 
will  then  be  reviewed  by  either  the  Staff 
Committee  on  Equal  Employment 
Opportunity  Commission  Policy  (SCEP) 
or  the  Staff  Committee  on  Inter-agency 
Policy  (SCIP)  and  transmitted,  through 
the  Executive  Director,  to  the 
Commission  for  approval. 

If  the  Commission  approves  the 
preliminary  memorandum,  an 
appropriate  office  will  be  assigned  to 
develop  and  draft  the  regulations.  The 
ofHce  designated  will  proceed  to 
develop  proposed  regulations  in 
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accordance  with  the  preliminary 
memorandum. 

Non-significant  regulations  may  be 
drafted  without  preparing  a  preliminary 
memorandum  and  without  obtaining 
prior  Commission  approval.  All 
determinations  that  a  proposed 
regulation  is  not  significant  will  be 
reviewed  by  the  Staff  Committee  on 
Inter-agency  Coordination  Policy  (SCIP) 
or  the  Staff  Committee  on  Equal 
Employment  Opportunity  Commission 
Policy  (SCEP)  as  appropriate.  Where 
there  is  disagreement  concerning 
whether  a  regulation  is  significant,  the 
Commission  will  make  the  Hnal 
determination.  Policy  offices,  the  OfHce 
of  Policy  Implementation  (OPl)  or  the 
Office  of  Inter-agency  Coordination 
(OIC),  will  ensure  that  each  significant 
regulation  under  development  is  listed 
on  the  Commission's  semiannual  agenda 
for  significant  regulations  which  will  be 
published  in  the  Federal  Register.  Each 
semiannual  agenda  will  be  approved  by 
the  Commission  before  it  is  published. 
On  the  first  Monday  of  each  October, 
the  Commission  will  also  publish  a 
schedule  in  the  Federal  Register 
indicating  the  dates  on  which  the 
Commission's  semiannual  agenda  will 
be  published. 

C.  Commission  approval  process: 
Before  any  significant  regulations  are 
drafted,  the  Commission  must  approve  a 
preliminary  memorandum  describing  the 
plan  for  developing  the  regulations. 
These  regulations  come  before  the 
Commission  twice;  once  through 
authorization  to  be  published  for 
comment  in  the  Federal  Register  in  draft 
form  and,  once  more,  as  finally 
proposed  for  Commission  approval. 
When  the  Commission  approves  a 
significant  regulation  to  be  published  for 
notice  and  comment  in  the  Federal 
Register,  it  will  articulate  the 
alternatives  it  considered  in  developing 
the  proposal.  If  no  alternative  has  been 
considered  the  Commission  will  so 
indicate  and  explain  why.  Commission 
shall  approve  proposed  significant 
regulations  only  after  determining  that: 

(1)  The  proposed  regulation  is  needed: 

(2)  The  direct  and  indirect  effects  on  the 
regulations  have  been  adequately  considered; 

(3)  Alternative  approaches  have  been 
considered  and  the  least  burdensome  of  the 
acceptable  alternatives  has  been  chosen: 

(4)  Public  comments  have  been  considered 
and  an  adequate  response  has  been  prepared: 

(5)  The  regulation  is  written  in  plain 
English  and  is  understandable  to  those  who 
must  comply  with  it; 

(6)  An  estimate  has  been  made  of  the  new 
reporting  burdens  or  reporting  burdens  or 
recordkeeping  requirements  necessary  for 
compliance  with  the  regulation; 


(7)  The  name,  address  and  telephone 
number  of  a  knowledgeable  agency  official  is 
included  in  the  publication;  and 

(8)  A  plan  for  evaluating  the  regulation 
after  its  issuance  has  been  developed. 

To  assist  the  Commission  in  making 
these  determinations,  the  office  which 
developed  the  regulation  will  draft  a 
report  which  discusses  each  of  the  eight 
items  listed  above.  The  OfHce  of  Policy 
Implementation  (OPI)  or  the  Office  of 
Inter-agency  Coordination  (OIC)  will 
assist  in  the  preparation  of  this  report, 
where  necessary.  The  report  will  be 
submitted  to  the  Commission  along  with 
the  final  version  of  the  regulation. 

D.  Involvement  of  interested 
individuals  and  arganizations:  To  the 
greatest  extent  possible,  the 
Commission  will  involve  State  and  local 
governments,  businesses,  labor  unions, 
organizations  and  individual  members 
of  the  public  and  appropriate  Civil 
Rights  groups  early  in  the  process  of 
developing  proposed  regulations.  In 
addition,  as  required  by  Executive  Order 
12067,  the  Commission  will  consult  and 
coordinate  with  other  affected  Federal 
agencies  on  all  significant  regulatory 
proposals.  The  Commission  will 
articulate  these  coordination  efforts  in 
these  regulatoiy  proposals  when  it 
publishes  the  proposal  in  the  Federal 
Register. 

The  Office  assigned  to  develop  a 
regulation  will,  with  the  assistance  of 
the  Office  of  Public  Affairs,  consider 
methods  for  involving  the  public  in  the 
rulemaking  process,  including,  but  not 
limited  to: 

(1)  Holding  open  conferences  or  public 
hearings; 

(2)  Issuing  press  releases; 

(3)  Sending  notices  of  proposed  regulations 
to  publications  likely  to  be  read  by  those 
affected; 

(4)  Notifying  interested  parties  directly  (For 

example,  sending  notices  of  proposed 
recordkeeping  regulations  to  trade 
associations  and  sending  notices  of  proposed 
procedural  regulations  to  groups  representing 
members  of  classes  protected  by  Title  VII); 
and  ' 

(5)  Publishing  an  advance  notice  of  the 
regulatory  proposal. 

It  shall  be  the  responsibility  of  the 
office  assigned  to  develop  a  regulation 
to  ensure  that  full  consideration  is  given 
to  all  comments  received. 

All  proposed  significant  regulations 
will  be  published  in  the  Federal  Register 
for  a  notice  and  comment  period  of  at 
least  60  days  unless  the  Commission 
determines  that  imusual  circumstances 
require  a  shorter  comment  period. 
Examples  of  such  circumstances  would 
include  statutory  or  judicial  deadlines. 
Where  a  comment  period  of  less  than  60 
days  is  provided,  the  notice  of  the 


proposed  regulation  will  include  a 
statement  of  the  reason  for  the  shorter 
comment  period.  With  items  that  must 
be  coordinated  as  required  by  Executive 
Order  12067,  the  public  comment  period 
will  be  preceded  by  submission  of  the 
regulatory  proposal  to  other  affected 
Federal  agencies  for  at  least  15  working 
days. 

II.  Criteria  for  Preparing  Regulatory 
Analysis 

A'“regulatory  analysis"  will  be 
prepared  for  each  significant  regulation 
that  is  expected  to  have  one  of  Uie 
following  economic  consequences: 

(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  or 

(2)  A  Major  increase  in  costs  or  prices  for 
individual  industries,  levels  of  government  or 
geographic  regions. 

In  addition,  a  regulatory  analysis  may 
be  prepared  for  any  proposed  regulation, 
regardless  of  the  anticipated  economic 
impact,  if  the  Commission  decides  that 
such  an  analysis  would  be  helpful  in 
developing  the  regulation. 

The  appropriate  policy  office,  either 
the  Office  of  Policy  Implementation 
(OPI)  or  the  Office  of  Inter-agency 
Coordination  (OIC).  will  be  responsible 
for  assessing  die  anticipated  economic 
consequences  of  a  proposed  regulation 
and  determining  whether  a  regulatory 
analysis  will  be  needed.  This 
determination  shall  be  made  as  early  as 
possible  in  the  rulemaking  process. 
Where  the  appropriate  policy  office  and 
the  office  developing  the  regulation 
disagree  as  to  whether  a  regulatory 
analysis  is  needed,  the  final 
determination  will  be  made  by  the 
Commission.  After  it  is  determined  that 
a  regulatory  analysis  is  needed,  the 
appropriate  policy  office,  either  the 
Office  of  Policy  Implementation  (OPI)  or 
the  Office  of  Inter-agency  Coordination 
(OIC),  and  the  office  developing  the 
regulation  shall  work  together  to 
prepare  such  an  analysis.  The  regulatory 
analysis  should  be  prepared  in 
conjunction  with  the  development  of  the 
regulation  and  be  used  in  choosing 
between  alternative  regulatory 
approaches. 

Each  regulatory  analysis  will  contain: 

(1)  A  succinct  statement  of  the  problem; 

(2)  a  description  of  the  major  alternative 
ways  of  dealing  with  the  problem  that 
were  considered  by  the  Commission;  (3) 
an  analysis  of  the  economic 
consequences  of  each  of  these 
alternatives;  and  (4)  a  detailed 
explanation  of  the  reasons  for  choosing 
one  alternative  over  the  others. 

A  draft  of  the  regulatory  analysis 
generally  will  be  completed  by  the  time 
the  proposed  regulations  are  published 
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for  comment  in  the  Federal  Register.  The 
following  information  will  be  included  in 
the  Federal  Register  notice  of  any 
proposed  regulation  for  which  a 
regulatory  analysis  is  being  prepared: 

(1)  An  explanation  of  the  regulatory 
approach  that  has  been  selected  or  is 
favored; 

(2)  A  short  description  of  the  other 
alternatives  considered;  and 

(3)  A  statement  of  how  a  copy  of  the  draft 
regulatory  analysis  may  be  obtained. 

A  final  regulatory  analysis  will  be 
completed  by  the  time  that  the  final 
regulations  are  published  in  the  Federal 
Register.  Each  final  regulatory  analysis 
will  be  approved  by  the  Commission. 

The  notice  of  a  final  regulation  will 
include  a  statement  of  how  a  copy  of  the 
final  regulatory  analysis  may  be 
obtained. 

III.  Criteria  for  Selecting  Existing 
Regulations  to  be  Reviewed 

In  selecting  existing  regulations  to  be 
reviewed  to  determine  whether  they  are 
achieving  the  policy  goals  of  Executive 
Order  12044,  the  Commission  shall  apply 
the  following  criteria:  (a)  The  continued 
need  for  the  regulation;  (b)  the  type  and 
number  of  complaints  or  suggestions 
received;  (c)  the  burdens  imposed  on 
those  directly  or  indirectly  affected  by 
the  regulations;  (d)  the  need  to  simplify 
or  clarify  language;  (e)  the  need  to 
eliminate  overlapping  and  duplicative 
regulations;  (f)  the  length  of  time  since 
the  regulation  has  been  evaluated  (at 
least  once  every  5  years,)  or  the  degree 
to  which  economic  conditions  or  other 
factors  have  changed  since  the  original 
regulation  was  issued;  and  (g)  whether 
there  have  been  statutory  changes  or 
case  law  developments  which  require 
amendments  to  or  re-evaluation  of  the 
regulation.  The  Staff  Committee  on 
Equal  Employment  Opportunity 
Commission  Policy  (SCEP)  will  be 
responsible  for  selecting  Commission 
regulations  for  review  based  on  the 
above  factors.  Any  office  or  division  of 
EEOC  may  submit  recommendations  to 
the  Staff  Committee  on  Equal 
Employment  Opportunity  Commission 
Policy  (SCEP)  through  the  Office  of 
Policy  Implementation  concerning  which 
Commission  regulations  should  be 
selected  for  review. 

Signed  at  Washington  this  27th  day  of 
September,  1979. 

For  the  Commission. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 
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